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REPUBLIC OF SOUTH AFRICA

JUDICIAL CONDUCT TRIBUNALS BILL

--------------------------------

(As presented by the Portfolio Committee on Justice and Constitutional Development after consideration of the Judicial Officers Amendment Bill [B 72—2001])  (The English text is the official text of the Bill.)
---------------------------------

[B   - 2004]

_____________________________________________________________________

B I L L

To make provision for the establishment of Judicial Conduct Tribunals to inquire into and report on allegations of incapacity, gross incompetence or gross misconduct against judicial officers;  and to provide for matters connected therewith.
PREAMBLE

WHEREAS section 177(1) of the Constitution of the Republic of South Africa, 1996, provides that a judge may be removed from office only if—

(a)
the Judicial Service Commission finds that the judge suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct; and

(b)
the National Assembly calls for that judge to be removed, by a resolution adopted with a supporting vote of at least two thirds of its members;

AND WHEREAS section 13 of the Magistrates Act, 1993, provides that a magistrate may be removed from office only if—

(a)
the Magistrates Commission finds that the magistrate suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct
; and

(b)
the National Assembly calls for that magistrate to be removed, by a resolution adopted with a supporting vote of at least two thirds of its members
;

AND WHEREAS section 180(b) of the Constitution provides that national legislation may provide for procedures for dealing with complaints about judicial officers;

AND WHEREAS it is necessary to create an appropriate and effective balance between protecting the independence and dignity of the judiciary when considering the removal from office of judicial officers, and the principles of openness, transparency and accountability that permeate the Constitution and that are equally applicable to judicial institutions and officers;

AND WHEREAS it is necessary to create a uniform mechanism in terms of which—


allegations that any judicial officer is suffering from an incapacity, is grossly incompetent or is guilty of gross misconduct could be investigated;  and


information can be placed before the Judicial Service Commission or the Magistrates Commission in order to enable it to make a finding whether a judicial officer suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct,

B

E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows:—

PART 1

Introductory provisions
Definitions

1.
In this Act, unless a different meaning appears from the context—

"Chief Justice" means the Chief Justice of South Africa;

"Department" means the Department responsible for the administration of justice;

"judge" means any person holding the office of Constitutional Court judge or judge as contemplated in section 1 of the Judges' Remuneration and Conditions of Employment Act, 

2001 (Act No. 47 of 2001), as well as any person holding the office of judge in a court of similar status to a High Court, as contemplated in section 166 of the Constitution;

"judicial officer" means a judge or a magistrate;

"Judicial Service Commission" means the Judicial Service Commission established by section 178 of the Constitution, excluding 
the members of the Commission referred to in section 178(1)(d), (h), (i) and (k)
 of the Constitution;

"magistrate" means any magistrate referred to in section 1 of the Magistrates Act, 1993 (Act No. 90 of 1993);

"Magistrates Commission" means the Magistrates Commission established by section 2 of the Magistrates Act, 1993, excluding the members of the Commission referred to in section 3(1)(a)(x) and xi of that Act; 

"Minister" means the Cabinet member responsible for the administration of justice;

"Tribunal
" means any Judicial Conduct Tribunal appointed by the Chief Justice under in terms of section 2.

Appointment of Tribunal


2.
The Chief Justice must, whenever requested thereto and in consultation with the Minister—


(a) 
in terms of section 18(1) of the Judicial Service Commission Act, 1994 (Act No. 9 of 1994), by the Judicial Service Commission;  or


(b)
in terms of section 9J(1) of the Magistrates Act, 1993 (Act No. 90 of 1993), by the Magistrates Commission,

appoint a Judicial Conduct Tribunal in order to inquire into and report on allegations of incapacity, gross incompetence or gross misconduct against a judicial officer.

Composition of Tribunal 


3.
(1)
A Tribunal appointed pursuant to a request by the Judicial Service Commission consists of—


(a)
two judges, one of whom must be designated by the Chief Justice in consultation with the Minister as the Tribunal President;  and

(b)

one fit and proper person who is not a judicial officer.



(2)
A Tribunal appointed pursuant to a request by the Magistrates Commission consists of—


(a)
a judge, as Tribunal President;


(b)
a magistrate;  and


(c)
one fit and proper person who is not a judicial officer.



(3)
(a)
At least one member of a Tribunal appointed under subsections (1) or (2) must be a woman.


(b)
The Chief Justice must consult with the head of the court concerned before the appointment of a judicial officer of that court as a member of a Tribunal.


(c)
When appointing a fit and proper person as contemplated in subsection (1)(c) or (2)(c) as a member of a Tribunal, the Chief Justice must act in consultation with the Minister, and may consult with any relevant institution or body.



(4)
If a vacancy arises among the members of a Tribunal, or if a member of a Tribunal for any reason becomes unable to continue as such a member, the Tribunal must continue its functions without that member:  Provided that if there are less than two 

remaining members, or if one of the remaining members is not a judge—

(a)
the Tribunal dissolves;

(b)
the Chief Justice must appoint a new Tribunal;  and

(c)
any evidential material gathered by or submitted to the former Tribunal, and any record kept by the former Tribunal, may be considered by the new Tribunal.



(5)
The Minister may in consultation with the Cabinet member responsible for finance from time to time by notice in the Gazette prescribe a tariff of allowances to be paid to a person referred to in subsection (1)(c) or (2)(c) in respect of service as a member of a Tribunal.



(6)
The Chief Justice may delegate any of the functions assigned to the Chief Justice in terms of subsections (1), (2) and (3) to the Deputy Chief Justice.

Seat of Tribunal


4.
The Chief Justice must, in consultation with the Minister, designate any place in the Republic as the seat of a Tribunal, but the Tribunal may sit at any place for the purpose of a hearing or of deliberating.

Appointment of officers

5.
The President of a Tribunal may in consultation with the Minister and, where applicable, with the National Director of Public Prosecutions—


(a)
appoint a person in the employ of the Department or the National Prosecuting Authority,  to collect evidence and to adduce evidence at a hearing;


(b)
assign an officer in the Department as the secretary of the Tribunal;  and


(c)
assign so many other officers of the Department to the Tribunal as may be necessary to assist the Tribunal in the performance of its functions.

Rules and procedure

6.
(1)
The Chief Justice may, in consultation with the Minister, make rules in order to regulate any aspect, relating to the activities of a Tribunal, which need to be so regulated or in respect of which it is expedient to make such rules.



(2)
Rules made under subsection (1)—


(a)
are applicable to all Tribunals;


(b)
may be amended or repealed at any time;


(c)
must be published in the Gazette;  and


(d)
must be approved by Parliament before publication in the Gazette.



(3)
Subject to the Constitution, this Act and the rules, a Tribunal has the power to regulate and protect its own proceedings.

PART 2

Hearings of Tribunal
Objects and nature of Tribunal


7.
(1)
The objects of a Tribunal are—

(a)
to inquire into allegations of incapacity, gross incompetence or gross misconduct against a judicial officer, by— 


(i)
conducting a formal hearing;


(ii)
collecting evidence;


(iii)
making findings of fact;  and


(iv)
making findings on the merits of the allegations;
  and

(b )
submitting a report containing its findings to the Judicial Service Commission or the Magistrates Commission, as the case may be.



(2)
A Tribunal conducts its inquiry in an inquisitorial manner and there is no onus on any person to prove or to disprove any fact before a Tribunal.



(3)
Any finding made by a Tribunal must be made on a balance of probabilities. 

Hearing to begin and be concluded without unreasonable delay

8.
(1)
A Tribunal must, in the interests of protecting and enhancing the dignity [legitimacy, stature] and effectiveness of the courts
—


(a)
as soon as reasonably practicable after its appointment, determine a date, time and place for the conducting of a hearing in respect of the allegations referred to it;  and


(b)
conclude the hearing without unreasonable delay.



(2)
A Tribunal before which proceedings at a hearing are pending may—


(a)
from time to time during such proceedings;  and


(b)
having regard to subsection (1), 
if the Tribunal deems it necessary or expedient,
 adjourn the proceedings to any date, time and place.

Tribunal may subpoena witnesses

9.
A Tribunal may subpoena any person, including the judicial officer in respect of whom the allegations in question were made, to appear before it in person at a hearing and—


(a)
to produce any book, document, statement or object relating to the hearing;  and


(b)
to answer fully and satisfactorily any question put to him or her.


Attendance at hearing and disclosure of evidence

10.
(1)
A hearing of a Tribunal may only be attended by—


(a)
the judicial officer whose conduct is the subject of the hearing, and his or her legal representative, if applicable;


(b)
any person who lodged a formal complaint against the judicial officer referred to in paragraph (a), if that complaint is related to the hearing, and his or her legal representative, if applicable;


(c)
any person subpoenaed in terms of section 8, and his or her legal representative, if applicable, for the duration of which his or her presence is 



required by the Tribunal;


(d)
any person referred to in section 5, whose presence is required by the Tribunal;  and


(e)
any other person whose presence is deemed by the Tribunal to be necessary or expedient.



(2)
Subject to section 15, a person may not disclose to any other person the contents of a book, document or other object in the possession of a Tribunal or the record of any evidence given before a Tribunal unless the Tribunal President in consultation with the Chief Justice determines otherwise.

Involvement of judicial officer whose conduct is subject of hearing


11.
(1)
Notice of a hearing must be served on the judicial officer whose conduct is the subject of a hearing (in this section referred to as the judicial officer concerned) within a reasonable period before the date set for that hearing.



(2)
The judicial officer concerned is entitled to attend the hearing and to be assisted by a legal representative, but—

(a)
if the judicial officer concerned or his or her legal representative is absent 



from, or fails to remain in attendance at a hearing;  and


(b)
the Tribunal is satisfied that the judicial officer concerned was properly and 


timeously informed of the hearing, 

the Tribunal may continue with the hearing, whether in whole or  in part thereof, in the absence of the judicial officer concerned.


(3)
The judicial officer concerned is entitled—


(a)
to give evidence;


(b)
to call witnesses;


(c)
to have access to books, documents or other objects produced in evidence;


(d)
to cross-examine any witness;  and


(e)
on the conclusion of a hearing, to submit argument to the Tribunal.



(4)

If the judicial officer concerned—

(i)
chooses to give evidence at a hearing on his or her own accord;  or

(ii)
is subpoenaed in terms of section 9 to give evidence at a hearing;  or

(iii)
is present at a hearing,

the Tribunal may at any time put questions to him or her, irrespective of whether that judicial officer has chosen to give evidence or whether he or she had been subpoenaed under section 9, and that judicial officer must answer all such questions fully and satisfactorily.




Evidence to be given under oath or affirmation


12.
(1)
No person may testify before, or be questioned by, a Tribunal unless the oath or affirmation which is usually administered or accepted in a court of law, has been administered to or accepted from such person by the Tribunal or, if evidence is to be given by such person through an interpreter, by the Tribunal through the interpreter.



(2)
An oath or affirmation administered to or accepted from a person in terms of subsection (1) remains binding on that person if he or she is at any time recalled as a witness by the Tribunal.



(3)
No person being questioned by a Tribunal in terms of this Act is entitled to refuse to answer any question on the ground that the answer would tend to incriminate him or her or upon the ground that he or she is to, or may,  be tried on a criminal charge and may be prejudiced at such trial by his or her answer:  Provided that evidence regarding any such questions or answers, and evidence regarding any fact or information that has come to light in consequence of any such questions or answers, are not admissible in any criminal proceedings instituted against the person concerned, except in criminal proceedings where that person is charged with perjury or an offence in terms of section 16(2).

Evidence disclosing offence


13.
If the Tribunal is of the opinion that evidence before the Tribunal discloses the commission of an offence by the judicial officer whose conduct is the subject of a hearing, the Tribunal President must, during or after the hearing, notify the National Director of Public Prosecutions accordingly and cause a copy of the record or the relevant part of the record in question to be submitted to the National Director of Public Prosecutions.

Tribunal must keep record

14.
A Tribunal must cause a record to be kept of the proceedings at a hearing.

Findings and report


15.
(1)
Upon the conclusion of a hearing, the Tribunal must record its findings of fact, including the cogency and sufficiency of the evidence and the demeanour and credibility of any witness, and its findings as to the merits of the allegations in question, and submit a report containing those findings and the reasons therefor, together with a copy of the record of the hearing, to the Judicial Service Commission or the Magistrates Commission, as the case may be.



(2)
The Tribunal must submit a copy of its report, the record of the hearing and all other relevant documents to the Chief Justice for safekeeping.

PART 3

Offences relating to Tribunals

Offences


16.
(1)
Any person who, having been duly subpoenaed in terms of section 9 to 

appear before a Tribunal, fails without reasonable excuse—


(a)
to attend a hearing of a Tribunal;


(b)
to produce any book, document, statement or object relating to the hearing which he or she has been subpoenaed to produce;  or


(c)
to remain in attendance at the hearing until he or she has been excused by the Tribunal,

is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not

exceeding five years.



(2)
Any witness, including a judicial officer whose conduct is the subject of a 
hearing of a Tribunal, who fails to answer fully and satisfactorily any question put to him or her at a hearing, is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding five years.



(3)
Any person who, other than in the performance of a function in terms of this Act, the Judicial Service Commission Act, 1994 (Act No. 9 of 1994) or the Magistrates Act, 1993 (Act No. 90 of 1993), wilfully or negligently discloses to any other person the contents of a book, document or other object in the possession of a Tribunal or the record of any evidence given before a Tribunal without the consent of the Tribunal President, acting in consultation with the Chief Justice, is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding five years.



(4)
Any person who wilfully hinders or obstructs a Tribunal in the performance of its functions is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding five years.

Short title


17.
This Act is called the Judicial Conduct Tribunals Act, 2004, and comes into operation on … or such earlier date as may be set by the President by proclamation.

�	 Amend Magistrates Act accordingly.


�	 Ditto. 


� Can (d) be excluded in the light of section 178(5) of the Constitution?


� Flagged.


� See section 165(4) of the Constitution.


� Flag.





�Moved from last paragraph.
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