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Part A

1. Introduction

In politics, the term ‘crossing the floor’ can mean either to vote against party lines, especially where this is considered unusual or controversial, or to describe a member who leaves their party entirely and joins the opposite side of the House, such as leaving an opposition party to support the government (or vice versa), or even leaving one opposition party to join another.
 In Canada, for example, the term ‘crossing the floor’ is used exclusively to refer to switching parties, which occurs occasionally at both the federal and provincial levels. 

For many reasons, floor crossing is regarded as being controversial. From the voter’s perspective, the political party is a team of candidates at election time. When voters chose candidates for public office, they delegate decision-making on public policy to political parties and to party-identified representatives. Repeated elections give voters the opportunity to hold parties responsible and accountable for policy decisions and outcomes. Thus, it is argued, that it would seem reasonable to expect parliamentarians to stick to the party labels under which they won the election.
 Mershon & Heller note that in many democracies this expectation is upheld. For example, in the United States only 20 members of the United States House and Senate changed party affiliation between 1947 and 1997. Similarly, floor crossing is rare in the established parliamentary democracies of Western Europe (for example, Germany). In some settings, however, floor crossing during a legislative term is not uncommon (for example, Brazil).

This paper provides a comparative overview of floor crossing, initially providing a brief explanation of relevant political terms (such as presidential and parliamentary systems, proportional representation, first-past-the-post (FPTP) and mixed systems). By way of providing further background information on the topic, the paper also includes a short section on the evolution and role of the political party in political systems. The situation with regard to floor crossing in a number of developed countries (the United Kingdom, Germany and Canada) as well as developing countries (Brazil, Lesotho and Kenya) is discussed in some detail.
2. Terminology

The political context in which floor crossing takes place in each of the countries discussed is highly relevant. Factors such as the system of government, whether parliamentary or presidential, and the nature of the applicable electoral system (first-past-the-post, proportional representation or mixed system) are all potentially important in determining the likelihood that floor crossing will take place, as well as in shaping public perception towards its occurrence. The governmental and electoral systems set the boundaries for parties’ electoral contest for the control of state power by setting out the institutional framework for elections and defining formulae for the calculation of votes into parliamentary seats. For example, the two dominant electoral systems in Southern Africa, namely the British-style first-past-the-post (FPTP) and the proportional representation (PR) models, have had a profound impact on the nature of party organisation, and party political representation in the legislature.

2.1. Parliamentary
 vs. Presidential Systems

A presidential system (or congressional system) is a system of government where the executive branch exists and presides separate from the legislature, to which it is not accountable. Furthermore, in normal circumstances, a legislature in a presidential system cannot dismiss the executive. Although not exclusively so, the term is often associated with republican systems in the Americas.

In contrast, a key feature of the parliamentary system is that the executive branch of government depends on the direct or indirect support of the parliament, often expressed through a vote of confidence. Hence, there is no clear-cut separation of powers between the executive and legislative branches. Parliamentarianism is praised, relative to presidentialism, for its flexibility and responsiveness to the public but is is faulted for its tendency to sometimes lead to unstable governments. 

2.2. Electoral Systems: Proportional Representation (PR),
 First-Past-The-Post (FPTP), 
 Mixed/Hybrid Systems

Proportional representation (PR) is an electoral system delivering a close match between the percentage of votes that groups of candidates (grouped by a certain measure) obtain in elections and the percentage of seats they receive. 

Various forms of PR exist, such as party-list proportional representation, where the above-mentioned groups correspond directly with candidate lists as usually given by political parties. Within this form a further distinction can be made depending on whether or not a voter can influence the election of candidates within a party list (open list and closed list respectively). 

First-Past-the-Post (FPTP) is the name usually given to the voting system used in the United Kingdom for general elections to the House of Commons. The term was coined as an analogy to horse racing, where the winner of the race is the first to pass a particular point on the track (in this case a plurality of votes), after which all other runners automatically and completely lose (that is, the payoff is ‘winner-take-all’). Thus, the winning candidate must receive the largest number of votes in their favour. This system of voting is based on each area of the country (constituency) being represented by a single member. The candidate with the most votes in each constituency becomes its MP. 
Duverger's law is a principle of political science which predicts that constituencies that use first-past-the-post systems will become two-party systems, given enough time. FPTP tends to reduce the number of political parties to a greater extent than most other methods, thus making it more likely that a single party will hold a majority of legislative seats. (In the United Kingdom, 18 out of 22 General Elections since 1922 have produced a majority government.) 
Mixed or Hybrid Election Systems are usually defined as combination of a PR system and a FPTP (winner-takes-all, single-seat-district) system, attempting to achieve some of the positive mechanisms of both of these. This mixed system is usually needed for large populations to balance the mechanisms of elections focusing on local or nation wide elections in terms of the goal of proportional representation. Other examples include nations with very diverse voting populations in terms of geographic, social, cultural or economic realities.
3. The Political Party

Political parties are ‘[g]roups of people who have joined forces to pursue their common political and social goals. Parties have been formed in all societies and states where the population actively participates in the political process. They enable the people thus organised – the party members – to articulate their political will and strive for the realisation of their political aims as a group.’

The political party is a core institution of democracy and plays a vital role to play in ensuring that democracy is promoted and protected within society. The political party is the vehicle through which political representatives are elected to parliament to serve their political constituency by ensuring that the people have a say in the legislature’s law making activities and in its oversight of the executive. 

Despite their strategic role in the democratic governance process, political parties are often weak, facing challenges from external and internal sources. External challenges relate to the regulatory, financial, political and electoral spheres in which a party must operate, while internal challenges refer to the internal functioning of political parties. This encompasses how candidates are selected, supported and trained by their parties. In particular, intra-party democracy presents a serious challenge for many political parties. 

Historically, political parties emerged in response to the extension of suffrage and the increased demand for participation in the political process. ‘Thus the evolutionary path of political parties was premised on concepts of inclusivity, whereby the peoples’ right to participate in the determination of public policy had to be taken into account by the political elite’.
 However, it should be noted that political parties have also developed as a means of controlling the masses through a strong organisational base. Thus, for example, the Nazi regime relied heavily on iron fisted political party domination to maintain control of the populace. 

In Africa, however, political parties typically emerged within the context of colonial rule. ‘Towards the end of colonial rule, African political institutions emerged under the strict surveillance of the colonial rulers who were keen to introduce western political institutions in their erstwhile colonies’.
 After achieving independence in the early 1960s, many African countries switched from multi-party systems to one-party States, characterised by a lack of distinction between the State and the party. In the 1990s, however, the gradual disintegration of authoritarian regimes in Europe spilled over into Africa. Many African countries began the process of formulating liberal constitutions, incorporating sections on human rights and guaranteeing a wide range of civil and political rights, including legal recognition of competitive politics.
 In the Southern African region, for example, the demise of apartheid in South Africa was a crucial factor for the region’s transformation away from authoritarian rule towards multiparty political pluralism. The apartheid-driven regional destabilisation of the 1970s and 1980s led to the militarisation of politics and provided part of the justification for one-party rule, which was linked to nation-building by the erstwhile ruling elite. A single party would forge the necessary national unity required to meet the external threat of apartheid aggression. The end of apartheid, thus, assisted the process of political liberalisation in the region leading to majority rule in Namibia and South Africa, as well as sustainable peace in Mozambique and was also accompanied by internal political pressure in most Southern African states for democratic rule.

Part B

4. Floor Crossing in Developed Countries

4.1. United Kingdom (UK)

Political and Electoral System

The United Kingdom is a long-established parliamentary democracy with a constitutional monarch as Head of State. The principle behind British democracy is that the people elect MPs to the House of Commons in London at a general election, held no more than five years apart. Each MP in the House of Commons represents one of 659 constituencies, or 'seats', in the UK and is also normally a member of one of the major political parties.

The party that wins the most seats forms the government executive which determines policy. The executive includes devolved elected assemblies in Wales and Scotland. Devolution in Northern Ireland was suspended in October 2002. 

The remaining MPs group into opposition and other parties, or are independent. The result is a body that reflects a broad range of political opinions, all of which have a voice in the debates about key government issues and policie

The system of political parties, which has existed in one form or another since at least the 18th century, is an essential element of UK politics. For the past 150 years the UK Parliament has effectively worked as a two-party system (namely the Conservative and Labour parties), with one party forming the government of the day, and the other the opposition.

Members of the House of Commons are elected, usually in a General Election, which must take place at least every five years. Politicians are elected according to the FPTP electoral system. The political party that wins the most seats (usually but not necessarily the party which gets the most votes in the General Election) or which has the support of a majority of parliamentarians usually forms the government. The largest minority party becomes the official opposition. 

Historical Context

As mentioned previously, seating arrangements in both Houses reflect the nature of the party system. Both debating chambers are rectangular in shape. At one end is the seat of the Speaker (in the House of Lords, the Speaker is the Lord Chancellor and the seat is know as the 'Woolsack'), and at the other end a formal barrier, known as the 'Bar'. Benches for the members run the length of the chamber, on both sides. The government and its supporters occupy the benches to the right of the Speaker; the opposition and members of the other parties occupy those to the left. Leaders of the government and the opposition sit on the front benches, with their supporters - 'backbenchers' - sitting behind them. In the House of Lords there is also the Bishops' bench on the government side and a number of crossbenches for peers who do not wish to be associated with a political party.

Floor Crossing in the United Kingdom

Floor crossing is permitted, being consistent with the doctrine that the electorate votes for the individual candidate and not the party (in fact, it wasn’t until 1970 that party affiliations were allowed on the ballot sheet). Thus, parliamentarians do not automatically lose their seats on switching their party. For example, Clare Short, elected by the people of Birmingham Ladywood in the 2005 general election as a Labour MP, left the Labour Party but did not resign from her seat in parliament. She will continue to sit through the present parliament as an independent. There has been some controversy regarding this, however, as some believe that a MP who gives up the allegiance that appeared on the ballot paper should have to come back to the people to gain their endorsement. Indeed, in the past, some MPs who switched sides in the past have done precisely that. Most, however, have not. For example, the Conservatives, Peter Temple-Morris, Sean Woodward and Alan Howarth did resign their seats on crossing the floor to join Labour. Indeed, if they were to have done so, it is likely that they would have lost their seat. Of the 29 MPs who transferred to the Social Democratic Party in the early 80s, only one was ready to forfeit his seat and fight it again: Bruce Douglas-Mann, at Mitcham and Morden. He lost. 

Despite this likelihood, ever since the 1832 Reform Act, there have been several parliamentarians, who felt it wrong to continue without the specific approval of their constituents:

· The first after 1832 to stand down and seek re-election on changing parties was the famously turbulent Sir Francis Burdett, champion of parliamentary and prison reforms, castigator of slavery and a man for much of his life of such radical opinions that he even got locked in the Tower for refusing to compromise. Yet he ended his political life as a Tory: the electors of Westminster, having voted him in as a Liberal in 1835, duly voted him home again as a Conservative in the by-election two years later. 

· In 1912, George Lansbury, who would one day lead Labour, resigned his East End seat to test the extent of support for votes for women. He lost the by-election. 

· Among other cases, William Jowitt, who went on to be Labour's lord Chancellor, gave up his seat at Preston in 1929 on leaving the Liberal Party and held it for Labour. 

· In 1973 a by-election at Lincoln produced what one account describes as perhaps the greatest personal victory in British political history, when in a kind of foretaste of the later Social Democratic Party breakaway, the Labour MP Dick Taverne left the party, stood as a Democratic Labour candidate and took almost 60% of the vote at the consequent by-election. 

· In 1904, Sir Winston Churchill crossed the floor, leaving the Conservative Party to join the Liberal Party. He then returned to the Conservatives in the 1920s. 

4.2. Germany

Political system

Germany is a Constitutional Federal Republic, whose political system is laid out in the 1949 Constitution called the Basic Law. As is the case in South Africa, the Constitution creates three separate arms of Government, namely the executive, the legislature and the judiciary. Germany operates on a parliamentary government system, in terms of which the Head of Government, the Chancellor, is elected by the Parliament. Although the President is the Head of State, this is an apolitical and largely ceremonial position.

The German Parliament consists of two Houses, namely the Bundestag (Federal Assembly), and the Bundesrat (Federal Council). The Bundestag is the supreme legislative body and represents the lower House of Parliament, which is elected every four years. The Bundesrat, which is the upper House of Parliament, represents the 16 Federal States and cooperates in lawmaking and administering the federation. The individual States appoints the Members of the Bundesrat. The Federal Constitutional Court oversees the constitutionality of laws.

Germany has been described as a prime example of a country with a strong party system and a government system that is both stable and powerful in leadership.
 At present, the German party system on the national level consists of five parties. Of these, the two major parties are the Christian Democratic Union (CDU)/Christian Social Union (CSU) and the Social Democratic Party of Germany (SPD), whilst the three minor parties are the Free Democratic Party (FDP); the Left Party (a coalition of the Party of Democratic Socialism and Labour and Social Justice Party); and the Greens.

Historical context

Veen argues that the establishment of parliamentary democracy in Germany was a long process.
 According to the author, a first attempt was made in Weimar in 1918, but it was inconsistent and half-hearted because the parties were not trusted with being capable of forming a government. The party system of the Weimar Republic was heavily divided and ideologically fragmented. It especially lacked an understanding of its governmental responsibilities, i.e. the stable preservation of the government on the one hand and the responsible opposition on the other. Thus, anti-parliamentarian forces came to triumph and, from 1933 to 1945 the totalitarian national socialist dictatorship was able to eradicate parties and parliaments. 

The German Constitution explicitly identified parties as key institutions in the development of an informed political opinion. It entrusted parliamentary parties with the formation of the Government and the election of the Federal President.
 Furthermore, the parties themselves had learned their lessons after the collapse following the Second World War. They were conscious of their new role as fundamental representatives of democracy and as responsible forces of Government. In the newly formed Federal Republic it was clear from the outset that democracy in the modern mass culture could only be established with parties capable of acting. It was also clear that it should be a representative democracy, based on free elections, party competition, and the independent or representative mandate guaranteed by the Constitution.
 It was consensus that democratic rule and legitimacy should primarily be mediated through the parties, as character and quality of a democracy are, above all, determined by political parties, their democratic structure, their political profile and performance.

Electoral System

The Federal Electoral Law of Germany
 establishes a mixed electoral system for the country, comprising a combination of first-past-the post and proportional representation. In terms of this system, half of the Members of Parliament are elected by direct vote in constituencies (on a first-past-the-post basis), while the remaining half is elected through lists of candidates put up by the parties in the States (proportional representation). Under this system, each eligible voter has two separate votes that can be cast independently of each other. The first vote is cast for the candidate in his or her constituency, and the second vote is for one of the party lists. It is thus possible for one voter to vote for two different parties. In the first vote for direct candidates in constituencies, the candidate who obtains the most votes is the winner. In the second vote for candidates on party lists, the seats are distributed among the parties in proportion to the total amount of votes obtained by them in the country. Only those parties that have obtained a minimum of 5% of the votes in the country, or a minimum of three constituency votes, enjoy representation in Parliament. 

Floor Crossing Legislation

The Parliament of Germany does not have any legislation in place that either specifically sanctions or prohibits floor crossing. However, Article 38(1) of the Constitution, which deals with elections, provides for Members of the German Bundestag to be elected in general, direct, free, equal, and secret elections. It also provides that Members represent the whole people, and are not bound by orders or instructions, but are responsible only to their conscience. This principle is referred to as the constitutional principle of independent mandate, and permits the withdrawal from a parliamentary party or the floor crossing to another parliamentary party.

Notwithstanding the independent mandate principle, floor crossing does not seem to be a common phenomenon in Germany. According to Veen,
 floor crossings have seldom happened in German parliamentary history, and, where they did occur, it was without exception by members of smaller parties. Most of these Members came from the FDP and did either not agree to the change of coalition partner from the CDU to the SPD at the end of the 1960s and the SPD to the CDU in 1982 or, due to their beliefs, disapproved of the Government course of action.

4.3. Canada

Political System

Canada is a parliamentary democracy and its system of government holds that the law is the supreme authority. Canada is also a constitutional monarchy and a Commonwealth Realm,
 with a federal system of parliamentary government and strong democratic traditions. The country operates under the Westminster political system, based on unwritten conventions and enshrined by the British Parliament in the Constitution Acts of 1867 and 1982.

Like South Africa, Canada has three arms of government, i.e. the Executive, Legislature and Judiciary. Executive authority vests in the Queen as the legal head of State; the Governor General as the de facto Head of State; the Prime Minister who is the head of Government; and Cabinet Ministers. Legislative authority vests in the monarch and a bi-cameral Parliament. The Parliament of Canada thus consists of the Crown, the Senate and the House of Commons, whilst judicial authority vests in the courts. 

Political parties play a critical role in the Canadian parliamentary system. The Parliament of Canada Act and the By-laws of the Board of Internal Economy (the administrative governing body of the House of Commons) distinguish between political parties that are recognised in the House of Commons and those with less than 12 sitting Members. With regard to financial benefits, the Parliament of Canada Act provides additional allowances to the Leader, the Whip and the House Leader of a party that has a recognised membership of 12 or more persons in the House of Commons. The Board of Internal Economy also provides financial support to the caucus research units of ‘recognised parties’.

With regard to procedure, recognised parties are also extended certain considerations, though the definition of what constitutes a ‘recognised party’ is not as clear in this case as it is with financial benefits. Since the Standing Orders have never defined ‘recognised parties’, Speakers have relied on practice or a decision by the House. However, in recent practice, a procedural interpretation of the definition ‘recognised party’ has come to mean any party with 12 or more Members in the House.

At present, four major political parties enjoy representation in the Parliament of Canada, namely Bloc Québécois (social democratic); the Conservative Party of Canada (conservative, rightwing); the Liberal Party of Canada (liberal, centrist) and the New Democratic Party (social democratic, leftwing).

Historical context

The history of Canadian parliamentary institutions began in Nova Scotia. In 1758, the colony was granted an elected assembly, becoming the first Canadian colony to enjoy a representative political institution. No limit was set on the duration of a Legislature. In fact, the Assembly that was elected in 1770 sat until 1785. In 1792, legislation was passed limiting the duration to seven years and subsequently to four years in 1840. Following the example of Nova Scotia, Prince Edward Island was granted a popular assembly in 1773 and the newly designated province of New Brunswick in 1784. Each of the three maritime colonies continued to be administered by a British governor and an appointed executive council. Upper chambers (called ‘Legislative Councils’) were introduced as distinct legislative bodies in New Brunswick in 1832 and in Nova Scotia in 1838. 

Beginning in the late 1850s and continuing into the early 1860s, there was increasing pressure on the provinces of British North America to unite. The movement was prompted by political difficulties in the Province of Canada and fuelled by collective prospects for economic advantage and improved military security. Such a federal union had been recommended by Lord Durham in his report and discussed more than once in the legislatures of British North America. On 1 September 1864, delegates from the Maritime Provinces met in Charlottetown to discuss the union of Nova Scotia, New Brunswick and Prince Edward Island. They were joined by representatives from both parts of the Province of Canada, with the result that a decision was made to consider a larger union of all the provinces. A second meeting was held in Quebec City beginning on 10 October 1864. This process culminated in the agreement by both Houses of the legislature of the Province of Canada to proceed with a confederation (known as the Dominion of Canada), which was introduced in the form of the British North America Act, which came into effect on 1 July 1867. 

The Act entrenched the three principal elements of British parliamentary tradition, namely monarchy, representation and responsibility in a new federal form of government. A central government was created for national purposes, and provincial governments for matters of regional or local concern. The provincial governments were not to be subordinate to the national Government. Instead, provincial governments were to be largely autonomous within their own jurisdictions. 

While the law enacting Canada’s Parliament only came into force in 1867, Canadian parliamentary institutions were created long before Confederation. The provinces of Canada (Ontario and Quebec), Nova Scotia and New Brunswick each possessed sophisticated systems of governance, including legislative assemblies and upper Houses, functioning according to historic, well-understood principles of parliamentary law and practice. While these parliamentary traditions were largely British in origin, they had been adapted over the years as the local political situation required. This body of domestic practices, traditions, customs and conventions grew with the result that, at Confederation, Canada’s parliamentary system was well adapted to meet the needs of governing a young, diverse and growing nation. 

Electoral system

The Canadian electoral system is known as the single-member, simple-plurality voting system, or FPTP system. In this system, Canadian citizens 18 years of age or older are eligible to vote. Elections at the federal level are simultaneous and nation-wide. Voting is by secret ballot and a voter may cast only one vote and vote for only one person on the ballot. During the elections, the candidate who gains the most votes wins, even if he or she has received fewer than half of the votes. 

Various Acts of Parliament govern the electoral process, rules regarding membership, and the number and distribution of seats. The main body of Canadian election law is found in the Canada Elections Act, which sets down the conditions in which parties and candidates engage in the election process and ensures the free expression of political choice by electors. Other statutes such as the Criminal Code and the Dominion Controverted Elections Act also contain provisions governing the electoral process.

Floor Crossing

The Parliament of Canada does not have any legislation that prohibits floor crossing. Although most Members are elected with a party affiliation (a very small percentage of Members are elected as independents), Members are not obliged to retain that party label during the whole of their mandate. “Crossing the floor” is the expression used to describe a Member’s decision to break all ties binding him or her to a particular political party. A Member who changes party allegiance is under no obligation to resign his or her seat and stand for re-election, as entitlement to sit as a Member is not contingent upon political affiliation. Moreover, unlike in South Africa, there are no predetermined criteria applicable to Members who wish to cross the floor. 

Floor crossing does not seem to be a regular occurrence in the Parliament of Canada. Marleau opines that the decision of Members to leave the party under which they were elected to form a new group has occurred on at least three occasions since Confederation.
 In February 1943, three Members from Quebec left the Liberal Party to form the Bloc populaire canadien in response to the introduction of conscription. In 1963, members of the Quebec wing of the Social Credit Party broke away to form a new group called the Ralliement des Créditistes. In 1990, in response to the failure of the Meech Lake Accord, eight Members of different political affiliations formed a new party, the Bloc québécois.

Part C

5. Floor Crossing in Developing Countries

5.1. Brazil

Political System

The Constitution of Brazil, promulgated in 1988, establishes the country as a federal presidential representative democratic republic, after 21 years of military dictatorship. In terms of this system, the President is both Head of State and head of Government. The administrative structure of the State is a federation. However, Brazil has included the municipalities as autonomous political entities, which makes the federation tripartite, including the Union, the States and the municipalities. The legal system is based on Roman law.

The Union's Executive power is exercised by the Government, headed by the President, who is elected for a four-year term, and is allowed to be re-elected for one further term. Legislative power is vested in the National Congress, which is bicameral, and which consists of the Chamber of Deputies and the Federal Senate.

One of the fundamental principles of the politics in the Republic is the multi-party system, as a guarantee of political freedom. However, Desposato argues that according to most measures of development, Brazil’s political parties rank among the most backward in Latin America.
 This is ascribed to the fact that Brazilian political institutions discourage party development, which gives party leaders little control over their organisations’ behaviour and encourages intra-party competition and Member individualism. He thus argues that most parties have comparatively short life spans, and many are based on a prominent individual or leader, rather than on an aggregation of social interests.

Historical Context

Shortly after Brazil's independence, the first political groups emerged with either pro-Brazilian or pro-Portuguese factions. During the second empire period (1831-89), the Conservative and Liberal parties alternated in power, and an embryonic Republican Party appeared in 1870. During the Old Republic (1889-1930), sections of the Republican Party in the larger States held political power. During the brief opening of representative politics between 1934 and 1937, attempts were made to organise national parties.

After 1945, when parties and elections were permitted again, local factions in the interior that had been allied with the Vargas Government since 1930 organised the Social Democratic Party; the pro-Vargas groups in urban areas organised the Brazilian Labour Party; and all those opposed to Vargas initially formed the National Democratic Union. The Brazilian Communist Party operated freely from 1945 through 1947. However, the Federal Supreme Court cancelled its registry in early 1948.

By 1960 Congress had thirteen parties. Confronted with adverse results in the direct gubernatorial elections of October 1965,
 President Castelo Branco (1964-67) decreed the end of this multiparty system and imposed a two-party system. His objective was to organise a strong majority support party and a loyal opposition. Thus, the National Renewal Alliance and the Brazilian Democratic Movement were born.

In 1985 Congress passed legislation easing the requirements for organising new parties. Thus, the National Constituent Assembly seated eleven parties in 1987, nineteen in 1991, and eighteen in 1995. With the exception of the Workers' Party, traditionally all Brazilian political parties have been organised from the top down, with a compact group of professional politicians making major decisions. The party system suffered considerable fragmentation during the late 1980s and early 1990s, especially because of an exodus from the largest parties after 1988, similar to the fictionalisation in the 1950s and early 1960s. In 1987 the five largest parties accounted for 92.8%of the Chamber of Deputies. In 1989 this figure fell to 70.1%, and in 1992 it fell further to 61.4%. However, after the 1994 elections, a ‘reconcentration’ occurred, and by 1997 the five largest parties accounted for 83.6%.

Electoral System

Brazil uses the open-list proportional representation system for legislative elections. Under this system, each State serves as a single district, and seats are allocated according to a skewed population formula. Voters may cast a single vote either for a party’s list of for an individual candidate. Seats in Parliament are allocated among parties based on the total number of votes each party and all its candidates receive. Parties allocate their seats among candidates based solely on the number of individual votes each candidate receives. Crenwelge argues that the absence of any significant national threshold for representation in Parliament means that parties can win seats with an extremely low percentage of the national or State vote, and that parties might even win seats simply by polling well in a particular State.
 According to the author, these features of the electoral rules encourage the formation of numerous parties by enhancing the possibility that small or regional parties will win congressional seats.

Floor Crossing

Desposato opines that until 1981, the military government imposed a two-party system and did not allow floor crossing.
 After 1981, the two parties were disbanded and many new parties were formed to fill the vacuum. During that period, most incidents of floor crossing occurred due to party survival. However, more recently there have been few party mergers, and the majority of floor crossing occurs from one existing party to another.

At present, Brazil does not have any legislation in place that either specifically sanctions or prohibits floor crossing. However, two distinctive features of the Brazilian electoral system allows for floor crossing by Members.

Firstly, the open-list proportional representation system gives voters unusual freedom in choosing individual candidates for office. Citizens do not cast votes for predetermined party lists, but for specific candidates. Thus, their votes completely determine the order of candidates within each party. Whether or not a particular candidate is elected thus depends on his or her ability to obtain individual votes. This gives politicians an unusual degree of autonomy over their parties, as parties do not have the power to decide which candidates will fill seats. Consequently, elected politicians often act independently of party rules, as they owe their mandates to their own work and not to their parties. This makes it easy for Members to cross the floor after elections.

Secondly, the candidato nato (birthright candidate) enhances the autonomy of Brazilian politicians with respect to their parties. This provision in the electoral law automatically gives Members of Parliament the right to be on the ballot for the same position in the next election, despite violations of their party’s programme and votes against its leaders. A Member can even switch parties between elections and still be guaranteed the right to run for office on the new party’s ticket, as the Brazilian electoral system does not prohibit floor crossing.

5.2. Lesotho

Historical Context 

Lesotho is a former British colony, which attained its independence in 1966. It is a parliamentary democracy with a dual governance system that operates under the Westminster political system. In terms of this system, the King is Head of State. The country has a bicameral parliament with two houses, namely the Upper House (Senate) and Lower House (National Assembly). Lesotho’s Parliament is comprised of 153 legislators. The King appoints the 33 members of the Upper House, while the 120 members to the Lower House are elected.

The monarchy is independent of any electoral process and the incumbent automatically becomes Head of State, based on traditional prestige. By law, the monarch is required to appoint the Prime Minister.
 Thus, Lesotho combines a traditional governance system with a modern democratic system.

Electoral system

Most of the former British colonies inherited and adopted the British parliamentary systems as their governance model. Lesotho, however, has reformed its electoral system and now employs a hybrid or mixed model, combining a constituency-based FPTP system, proportional representation and its traditional system. The Constitution of Lesotho deepens participatory democracy by allowing individual candidates to stand for the elections in their own wards as independents. In addition, political parties send a certain number of candidates through a party-based list system. The country is divided into 22 wards, so each ward has to elect its representative, and the majority party is based on a simple majority.
   

In 2002, Lesotho government reformed its electoral system hoping to curtail the unintended outcomes of floor crossing and adopted a new electoral system, which is called a Mixed Member Proportional system. The Mixed Member Proportional system combines a proportional representation system with a constituency-based FPTP system. Thus, 80 legislators are elected through a constituency-based system, while the other 40 seats are filled by means of proportional representation.
     

Floor crossing in Lesotho 

On attaining independence in 1966, Lesotho adopted the FPTP system that permitted floor crossing.
 From 1966 to 1970, Lesotho enjoyed a multi-party democracy. However, from 1970 to 1993, the political environment was largely dictated by a single party. Since 1993, Lesotho has once more changed to a multi-party system but this party system is weak. Floor crossings have occurred in 1997, 2001 and 2006.

Through the observance of the unintended and adverse outcomes of floor crossing, it was felt that there was a need to re-think the law in this respect, as it promoted fragmentation of party political system and an unstable political system with a negative impact on participatory and representative democracy. 

Lesotho’s Constitution permits members of Parliament to cross the floor to other parties without losing their Parliamentary seats. Based on 2002 electoral reforms, the newly adopted electoral system permits only the 80 members elected through a constituency-based electoral system to cross the floor without losing their Parliamentary seats, while the 40 members elected through a proportional representation electoral system cannot do so.
  

Impact of floor crossing on Parliamentary Representative Democracy

Matlosa and Shale argue that despite the 2002 electoral reforms, floor crossing continues to impact negatively on parliamentary democracy and institutional effectiveness.
 They note that floor crossing has destabilised the party system, leading to a proliferation of parties in Lesotho.
 In turn, this proliferation of parties has weakened the capacity of parties to contribute meaningfully towards effective governance.
 Party splits, tensions and the inability to manage such problems have combined to negatively affect the practice of parliamentary democracy in Lesotho. In addition, the increase in the number of established political parties has not been based on policy, principles or ideological lines, but rather on personal ambitions, which tends to compromise the principal mandate and quality service delivery.
 Thus, Matlosa and Shale argue further that the right to cross the floor opened space for opportunism, negatively impacting on service delivery.
  

Matlosa and Shale also argue that allowing members of Parliament to cross the floor and retain their seats creates anxiety and hopelessness on the part of the electorate, as they feel forsaken by their legislators. This creates a legitimate crisis for the legislators, they will no long enjoy support and confidence in the public eye of the electorate,
 leading to mistrust of the electoral process and ultimately affecting the legitimacy of Parliament as an institution.

Conclusion 

The developments in Lesotho in so far as floor crossing is concerned demonstrate its serious challenge to participatory and representative democracy. In addition, it is apparent that despite the identified problems with floor crossing, there are also problems in terms of the party political system and leadership within parties in Lesotho. 

Amongst others, a number of contributing factors to floor crossing have been identified: Intra-party discipline and relations suggest that floor crossing might not necessary be a problem, but rather the problem rests within the leadership style, internal party democracy. This implies that Lesotho still has a long trajectory to traverse in order to ensure that the consolidation of democracy to the extent that it is able to bring stability and development to the country. 

5.3. Kenya

Historical Context  

Kenya is a former British Colony, which attained its independence in 1963. It inherited a number of institutional parliamentary challenges, such as the under-representation of Africans within the former British Parliamentary Colony set up (Kenya had stringent franchise qualifications). Taking into account the historical context, this section attempts to look at the implications, rationale and application of the floor crossing in Kenya. It is argued that floor crossing has its own significance and distinct functions in as far as the political system in East Africa is concerned. The idea of introducing floor crossing was meant to address the irrelevant, inherited franchise restrictions, as well as bring new life and ideas to the Kenyan Parliament.    

Purpose of the Legislation 

Engholm & Mazrui argue that floor crossing should always be construed to suggest inefficiency, weak political institutions, leadership draught and stagnation of ideas, but should be viewed as a strategy to respond to institutional and political challenges presented by the British Parliamentary set up.
 After Kenya’s independence, the issue of under-representation of non-Europeans was regarded as among the most urgent issues requiring attention on the part of the new government. 

The introduction of a new legislative framework was urgently required for the establishment of a representative and African-led government. Thus, the introduction of floor crossing legislation came into effect in order to attain the goal of increasing representation and participation of Africans within the former British Parliamentary colony. In essence, floor-crossing legislation was introduced in order to address the issue of under-representation of non-Europeans within the Kenyan Parliamentary system.
  

Secondly, it was meant to be a political management tool, to mitigate party political tensions, and also to curtail potential clashes between members of parliament of the different political groups.
 Despite the potential for opportunism, its main objective was to propel transformation within the Kenyan Parliament.
  

Another view is that floor crossing was introduced in Kenya to enable the government to proceed with the proposed constitutional amendments. The Kenyan government sought to reduce the powers of its seven regions, and to establish a republic. The floor crossing legislation was affected in order to ensure that the proposed Republican Constitution was adopted (the floor crossing legislative framework enabled the Kenyan government to reach the required constitutionally required 90% mandate in order to proceed with its envisaged constitutional amendments). 

Application of the Floor Crossing    

Members of Parliament, who cross the floor to join other parties or to form their own political parties, do not lose their seats. Thus, on 14 April 1966, the Kenyan Vice-President resigned without forfeiting his parliamentary seat and established his own political party called the Kenya People Union (KPU). This offered an opportunity for members, who were dissatisfied with the manner in which the ruling party ran the government, to cross the floor in order to join the newly formed KPU and to retain their seats despite having done so. 

These new political developments infuriated the President Mr Kenyatta, subsequently leading to constitutional amendments that attempted to bottleneck floor crossing. These amendments required that those who changed parties should be compelled to revert to their constituency for re-election.
 Thus, in order for them to remain as members of Parliament they should be re-elected by their constituencies, instead of retaining their seats. 

Conclusion 

In Kenya, floor crossing has not appeared to affect parliamentary stability, but rather it helped to ensure that inherited rigid franchises and obstacles were removed. Its introduction was primarily aimed at ensuring institutional reform and propelling parliamentary transformation in order to ensure that the composition of the Kenyan Parliament reflected the demographics of the country and to ensure fair representation.  

Part D

6. Conclusion

It would appear that attitudes towards floor crossing are largely determined by the history and the nature of politics of the country concerned. In some countries, the practice of floor crossing is seen as being dysfunctional, hurting efficiency, responsibility and transparency – in short, generally undermining representative democracy (for example, Germany has a strong and stable party system and, as such, floor crossing seldom occurs). In other countries, it is the norm – for example, in Brazil, where the party system remains fragile and, consequently, the tendency is to vote for the personality and not the party. In Kenya, floor crossing was a strategy to enable the ruling party to address institutional challenges and implement political reforms. It can also be viewed as a way of managing political tensions within a party, providing space for those parliamentarians who are not satisfied about party policies, or leadership style, to abandon their own political parties. This argument finds support in the notion that parliamentarians should be able to make their own decisions based on conscience. 

The impact of floor crossing for the individual parliamentarian and for parties also varies considerably from one country to another. While the law might permit floor crossing, parliamentarians who cross the floor frequently find themselves without a seat at the next election (as has tended to happen in the United Kingdom and in Germany). In Brazil, however, the fact that the politician can offer his or her electorate a better deal by switching parties goes along way to ameliorating the defection. 

This raises another important point – the strength and stability of the relevant political parties is a large factor in determining the occurrence of floor crossing. It would appear that floor crossing is less likely to occur in counties with well-established and stable party systems (for example, Germany). Conversely, floor crossing is more likely to occur in a country such as Lesotho where the multi-party system is weak and unstable – it is interesting to note that the tendency has been for floor crossing to escalate just before election times. In such situations, floor crossing further undermines an already weak party system, thereby compounding this instability. However, it should be noted that the impact of floor crossing on the political party also varies considerably from one country to another. In Kenya, Malawi and Lesotho, floor crossing has tended to undermine the ruling political party, whereas in South Africa, for example, floor crossing has worked in favour of the ruling party.

Finally, it is not easy to draw a straight comparison between South Africa and other political dispensations. While comparison is always useful in terms of lessons learnt and identifying good practices, one must also bear in mind the applicable context of each country when attempting to do so.
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