Briefing Notes on Spatial Planning and Land Use Management Bill 2012

Title: The impact of the SPLUMB 2012 on Department of Human Settlements.

1.0
Background of the National Department of Human Settlements (DHS) Participation in the SPLUMB process to date.

The DHS has been part of the SPLUMB process since 2008. The involvement to date is herewith summarized.

	2007 
	The Department presented comments to the Department of Land Affairs, via the Human Settlements Planning Unit, in 2007, 

	2008 
	· Party to various LUMB Reference Groups.
· In 2008, made formal representation:
· LUMB Technical Team
· Cabinet Memorandum
· Sat in on Regulatory Impact Assessment (RIA) Reference Group
· The Department part of the Interdependent Technical Team (IDTT) 

	
	

	2011
	The Department was part of the Inter-departmental consultation committee on draft Spatial Planning and Land Use Management Bill (SP-LUMB 2011), 

	2011
	· The SPLUMB 2011 was presented at the MinTOP held on 5 April 2011,
· The SPLUMB 2011 workshop was held on the 6 September 2011 and the Department participated, 

	2012
	Call for comments continued to various stakeholders such as what has recently appeared in the Sunday Times dated 29 July 2012. 


In addition, the drafting of the SPLUMB was done under the guidance of an Inter-Ministerial Committee (IMC) composed of the following Ministries: National Planning Commission; Rural Development and Land Reform; Co-operative Governance and Traditional Affairs; Human Settlements; and Environmental Affairs. In addition, the Department participated through the Interdepartmental Technical Team (IDTT) which was established in 2010 to consolidate the efforts of the Department of Rural Development and Land Reform and the Presidency.
2.0
THE RATIONALE OF THE SPLUMB 2012

The rationale for the SPLUMB is that pre-1994, the South African spatial landscape within the pre-1994 planning system was characterised by a segregated and unequal spatial pattern inherited from apartheid. This pattern did not favour the delivery of integrated human settlements. Unfortunately in many Cities, this pattern has remained prevalent in the post apartheid spatial landscape. In addition to the pre-1994 and post apartheid spatial form, the lack of integration between policies, land use management processes, and time taken for approval of applications for human settlements development saw the need for the SPLUMB.

The process of making good the inherited pre-1994 spatial landscape had a series of interventions prior to the current SPLUMB 2012. Chronologically, these are listed below.  

i. “Development Facilitation Act of 1995, 
ii. Green Paper developed in 1999, 
iii. White paper and LUMB 2001: this proposed Spatial Development Frameworks (SDFs) as the primary planning instrument of spatial planning. Similarly Land Use Schemes (LUS) were the primary instrument for Land Use Management.
iv. Municipal structures act 117 of 1998 and the Municipal Systems Act 32 of 2000 that introduced Integrated Development Plans (IDPs) as the main planning document for municipalities. In addition, the municipal Spatial Development Framework was made part of the IDP.
v. The LUMB has had a series of processes in attempts to have it approved that have intensified since 2007/8.” 
vi. Post 2010 the LUMB was renamed SPLUMB and emphasized three development principles;
a. Integrated  Spatial Planning, Land Use Management and Land Development at all 3 spheres of government,
b. Prescription of regulations in the form of norms and standards as will be seen appropriate to a specific Department,
c. Guide National, Provincial, and Municipal Governments including Regions in developing their SDF’s and Spatial Planning policies.
2.1
 Chapters in the SPLUMB 2012 

· “Chapter 1 (Clauses 1 to 5): provides for definitions, the application of the Act, objects of the Act, an outline of the system of planning in South Africa and the categories of spatial planning.
· Chapter 2 (Clauses 6 to 8) provides an outline of key principles that are applicable to the spatial planning system and will also guide land development in general. It provides scope for the Minister of Rural Development and Land Reform to develop more comprehensive principles. The chapter also provides for the Minister to set out compulsory norms and standards for land use management.
· Chapter 3 (Clauses 9 to 11) outlines the mandates of national and provincial spheres in monitoring and support provision to ensure effective spatial planning and land use management processes. It also provides for a differentiated approach to municipalities.
· Chapter 4 (Clauses 12 to 22) provides for the preparation and contents of national, provincial, regional and municipal spatial development frameworks, as well as the status of spatial development frameworks. 
· Chapter 5 (Clauses 23 to 32) provides for the adoption of municipal land use schemes, including their  purpose, content, status, review and relationship with existing land use schemes. The section also provides for the amendment of land use schemes and the alignment of authorisations in terms of other applicable legislation.
· Chapter 6 (Clauses 33 to 52) provides for the establishment, composition, powers and functions of Municipal Planning Tribunals, as well as for internal appeals against the decisions of Municipal Planning Tribunals. It also deals with possible municipal cooperation in adopting land use schemes and joint consideration of development applications that affect the national interest.
· Chapter 7 (Clauses 53 to 61) contains general provisions relating to commencement of registration of ownership, regulations, powers of the Minister to grant exemptions from provisions of the Act, delegations by the Minister, Premiers and municipalities to officials, non-impediment of function, offences and penalties, repeal of legislation, transitional   provisions, and short title and commencement.” 
The SPLUMB has specific areas that have a direct bearing on the National Department of Human Settlements. These are unpacked in section 3.0 below in the following order.

· Intergovernmental relations, support and monitoring

· Planning frameworks and human settlements policy

· Spatial Development Frameworks

· The involvement of the National Minister of Human Settlements

· SPLUMB processes towards replacing the DFA
 3.0
IMPLICATIONS FOR THE NATIONAL DEPARTMENT OF HUMAN SETTLEMENTS.
In general, the DHS Comprehensive Plan identifies the need to address the inequities of the Apartheid induced spatial frameworks of our cities and towns by promoting integration across income and population group divides. There is a need to provide especially poor households with convenient access to employment opportunities and the full range of urban amenities. The programmes discussed below under sections 3.1 to 3.5 attempts to illustrate the impact of the current SPLUMB on the Department of Human Settlement powers and programmes.

3.1
INTERGOVERNMENTAL RELATIONS, SUPPORT AND MONITORING: 
According to the SPLUMB 2012:
National Government is required to:
· Provide support to Provinces and Municipalities in accordance to the Bill
· Monitor capacity of Provinces and Municipalities to implement the Bill
· Monitor compliance of Provinces and Municipalities with the Bill
The Position of the DHS is that:
The DHS monitors and supports Provinces and municipalities through the Housing Code, and its programmes. The Integrated Residential Development Programme, Social Housing Programme, Informal Settlement Upgrading Programme, and Community Residential Units Programme (CRU) which are the core programmes for future housing delivery will be discussed further below in order to illustrate the level of monitoring and support, and the impact of the SPLUMB .

The National Housing Code, 2009 is aimed at simplifying the implementation of housing projects by being less prescriptive while providing clear guidelines. 

The Informal settlements projects are undertaken on the basis of a partnership of cooperative governance between the relevant municipality, the Provincial Department, the National Department, the Department of Social Development (in respect of households headed by minors) and the Department of Home Affairs (in respect of establishing the residence status of immigrants). Municipalities as the developers are assisted by provinces if the municipality lacks capacity. The Province can also assume the role of developer if the municipality cannot meet the Informal settlements project commitments. The impact of the SPLUMB is that it provides for cooperative government and intergovernmental relations amongst the national, provincial and local spheres of government; 
The Integrated Residential Development Programme (IRDP) facilitates the development of integrated human settlements in well-located areas that provide convenient access to urban amenities, including places of employment while creating social cohesion. In addition, it provides for the acquisition of land, servicing of stands for a variety of land uses including commercial, recreational, schools and clinics, as well as residential stands for low, middle and high income groups. The land use and income group mix is based on local planning and needs assessment.

The Social Housing Programme applies only to “restructuring zones” as identified by municipalities as areas of economic opportunity and where affordable rental can be provided and in areas where bulk infrastructure (sanitation, water, transport) may be under-utilised. The Community Residential Units Programme (CRU) aims to facilitate the provision of secure, stable rental tenure for lower income persons/households.

Similarly, the Informal Settlement Upgrading Programme seeks to upgrade the living conditions of people by providing secure tenure and access to basic services and housing. The Programme is centred around social cohesion, stability and security in integrated developments and to job creation and economic well being for communities which pre-1994 have access to land and economic opportunities, formal housing and amenities.

The impact of the SPLUMB is that all of the DHS programmes should “automatically” be aligned to the SPLUMB since it creates a legislated platform that ensures that the system of spatial planning and land use management promotes social and economic inclusion; and, Redress the imbalances of the past and to ensure that there is equity in the application of spatial development planning and land use management systems 
In terms of Capacity, the municipality is expected to have employees (according to the DHS policy) that are dedicated to making known and implementing the housing agenda in the IDP. The housing employees(known as the housing voice in the DHS policy) is critical to ensure that housing issues are prioritised in an IDP and integrated with other Municipal Programmes to ensure the achievement of Sustainable Human Settlements. 
The impact of the SPLUMB is that the quality of staff can be checked, and in cases where employees are found lacking as compared to their areas of responsibility, restructuring could be recommended such that function and skill are aligned.

In addition, Consistent with section 156(4) of the Constitution, the accreditation of municipalities to administer National Housing Programmes has been emphasised as a capacity boost at local government. In order to be accredited, municipalities must demonstrate sufficient capacity to plan, implement and maintain projects and programmes that are integrated within municipal IDPs and in the process fast truck human settlements delivery.
3.2
PLANNING FRAMEWORKS AND HUMAN SETTLEMENTS POLICY 
According to the SPLUMB 2012 National Departments should assist with:
· “The compilation, approval and review of spatial development plans and policies or similar instruments, including a national spatial development framework;
· The planning by the national sphere for the efficient and sustainable execution of its legislative and executive powers insofar as they relate to the development of land and the change of land use; 
· The making and review of policies and laws necessary to implement national planning, including the measures designed to monitor and support other spheres in the performance of their spatial planning, land use management and land development functions.” 
The Position of the DHS is that:

The Housing Act, and later the National Housing Code (promulgated in 2000, pursuant to section 4 of the Housing Act), sets out the roles and responsibilities of National Government as 

·  “National government: must establish and facilitate a sustainable national housing development process by formulating housing policy. It must also monitor implementation through the promulgation of the National Housing Code and the establishment and maintenance of a national housing data bank and information system.” 

· Provincial government: must act within the framework of national housing policy and create an enabling environment by doing everything in its power to promote and facilitate the provision of adequate housing in its province, including the allocation of housing subsidies to municipalities.

· Local government i.e. municipalities: must take all reasonable and necessary steps within the framework of national and provincial housing legislation and policy to ensure that the constitutional right to housing is realised. It should do this by actively pursuing the development of housing, by addressing issues of land, services and infrastructure provision, and by creating an enabling environment for housing development in its area of jurisdiction.” 

The impact of the SPLUMB is that the role of DHS is beyond human settlements policy, but should consider the content of SDFs, including the active participation in the development of SDFs in all the spheres of government.
3.3
SPATIAL DEVELOPMENT FRAMEWORKS (SDFs)
According to the SPLUMB 2012:
· All three spheres must prepare SDFs to give effect to National, Provincial or Municipal Planning respectively.
· SDF is seen as a part of the IDP
· The links between the National SDF, Municipal SDF, Provincial SDF and Regional SDF.
The Position of the DHS is that:
All plans for Human settlements projects should be undertaken from an approved IDP and Housing Chapter of the IDP. In the IRDP for example, plans for projects undertaken must be based on approved housing chapters of Municipal Integrated Development Plans and priorities, and reservation of funds for project development agreed to between the MEC and the Mayors, in terms of the multiyear housing plan, developed as part of an approved IDP. 

The impact of the SPLUMB is that if the SDF is indeed part of the IDP, then, all human settlements projects should be spatially mapped as part of all SDFs across the various scales. The data of human settlements projects should also be provided in a form that allows for mapping. On such form is in terms of GPS coordinates.

The Housing Chapter of the IDP Programme contains guidelines on how housing planning can be integrated with existing IDP processes through existing IDP structures.
Provincial Departments (under the DHS policy) rely on IDPs only when allocating funding. Projects that are not indicated in the Municipal IDPs cannot be funded from the National Housing Programmes (under the DHS policy).

Municipalities are responsible for compiling a Housing Chapter in their IDP that reflects housing concerns and priorities. However, the Provincial Department may assume the responsibility of the Municipality in cases where a Municipality is not able to fulfil its obligations.

The impact of the SPLUMB is that Provinces should not only rely on the IDP or Housing Chapter of the IDP but on the regional SDF, in sync with the Municipal SDF before considering projects for funding. The challenge is that not all municipalities that have IDPs have Housing Chapters of the IDP. In addition, not all municipalities that have SDFs, have Housing Chapters of the IDP. 

In addition, the Housing Chapter of the IDP needs to reconsider its structure and content since according to the SPLUMB, the SDF has morphed into four synchronised documents. These are the National SDF, Provincial SDF, Municipal SDF and Regional SDF. 

3.4 INVOLVEMENT OF THE NATIONAL MINISTER OF HUMAN SETTLEMENTS

According to the SPLUMB 2012:
· A land development application must be referred to the Minister where the outcome of the application affects the National interest.
In order to place the implications for the DHS into context, two examples have been cited. The first one is in the case of the Rural Housing Programme applications, and the second is applications submitted under the Consolidation subsidy programme.

The DHS are directly involved in areas of communal tenure (eg. where the Minister of Rural Development and Land Reform holds land in trust for communities) and where traditional leaders allocate land for settlement to households or persons, freehold tenure may not be easily secured. Through the Rural Housing programme households in areas with communal tenure may access housing subsidies.

In this case, once the tenure rights have been confirmed through the processes prescribed by the Minister of Rural Development and Land Reform, further decisions regarding such applications may be forwarded to the National Minister of Human Settlements.

Under the Consolidation Subsidy Programme, applications may be placed for houses to be completed or upgraded. Beneficiaries of stands may apply for further assistance to construct a house on their stands or to upgrade /complete their house they may have constructed from their own resources. The municipality as developer is responsible for the implementation and completion of such projects and a written project application is submitted to the MEC. After approval of the application, an agreement is entered into between the developer and the MEC. The MEC may in specific circumstances and at his/her discretion grant exceptions to the beneficiary eligibility criteria. In this instance, within the context of the SPLUMB, such an application may be forwarded to the Minister of Human Settlements.

Similarly, the Rectification of Certain Residential Properties programme created under the pre-1994 housing dispensation seeks the improvement of municipal engineering services where inappropriate levels of services were delivered and the renovation and/or upgrading, or the complete reconstruction of dwellings that are severely structurally compromised. In this case, within the framework of the SPLUMB, the Minister of Human Settlements may prescribe minimum technical norms and standards to accommodate the special circumstances that may exist in each project and/or area. 
3.5
SPLUMB process towards replacing the DFA

According to the SPLUMB processes, 

i. “CONSTITUTIONALITY OF THE DFA

· The DFA was intended to be an interim measure, and was to be repealed by SPLUMB (in its current and earlier versions).

· In June 2010, the Constitutional Court found Chapters 5 and 6 of the DFA to be invalid on grounds of unconstitutionality.

· The order of invalidity was suspended for 2 years, i.e. until June 2012, to allow the defects in the DFA to be remedied.

· Government’s intended remedy is to repeal the DFA in its entirety and replace it with the Spatial Planning and Land Use Management Act (currently still a Bill).
ii. COURT JUDGEMENT

· The Order of Invalidity of Chapter 5 and Chapter 6 of the DFA has been suspended for 24 months from the date of the judgment (18 June 2010).  A definite and critical timeline has therefore been established for the Spatial Planning and Land Use Management Bill to be enacted, i.e. by 17 June 2012.
· The Constitutional Court found that municipal planning includes the powers and functions necessary to determine rezoning and township establishment applications, and concluded that municipal planning is the exclusive competence of municipal government. 
iii. CURRENT APPLICATION TO CONSTITUTIONAL COURT FOR EXTENSION OF DFA

· Applicants seek order for the further extension of the period of suspension of the declaration of constitutional invalidity of Chapters V and VI of the Development Facilitation Act by 24 months until 16 June 2014, or until the date of the enactment of the Spatial Planning and Land Use Management Bill and its transitional provisions or any similar legislation”
Case Study: 

“ On 18 June 2010, the Constitutional Court delivered judgment in an application by the City of Johannesburg Metropolitan Municipality (the City) for the confirmation of an order made by the Supreme Court of Appeal, declaring Chapters V and VI of the Development Facilitation Act 67 of 1995 (the Act) unconstitutional and thus invalid. The City also sought leave to appeal against certain parts of the order of the Supreme Court of Appeal.....
.....The Act empowers the Gauteng Development Tribunal to approve applications for the rezoning of land and the establishment of townships, whereas the Town- Planning and Townships Ordinance 15 of 1986 empowers the City to make a determination on the same subject matter......
....... The High Court dismissed the application and the City appealed to the Supreme Court of Appeal, which held that the relevant chapters of the Act were invalid and dismissed the appeal relating to the claims for review....... The Court also dismissed the application for leave to appeal against the dismissal of the review applications on the basis that the City had not established that the Tribunal committed a material error of law when it approved the two developments. .....”

The implications of the interface process between the suspension of the DFA and the approval of the SPLUMB is that more conflicts as citied in the case above are bound to be brought to several High courts especially in metropolitan and secondary cities where human settlements development should happen at speed. 
