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16 November 2017

Ms Babalwa Mbengo

The Portfolio Committee on Police

By Email: bmbenao@parliament.aov.za

Dear Ms. Mbengo,

COMMENTARY ON CRITICAL INFRASTRUCTURE PROTECTION BILL, 2017

The opportunity to comment on the Draft Critical Infrastructure Protection Bill is acknowledged, 

with appreciation.

We appreciate the importance of the realization of the objects of the Bill, for the greater good 

of South Africa. We, however, hold the view that if the issues highlighted below, were left 

unresolved, the unintended consequences, outlined below, could follow:

Clause 1: Definition of “person in control of a critical infrastructure”

The definition of a “person in control of critical infrastructure”, which reads:

““person in control of a critical infrastructure” means—

(a) the owner of a critical infrastructure;

(b) the person who, by virtue of—

(i) any right acquired from a person referred to in paragraph (a);

(ii)any other right acquired from any other person; or
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COMMENTARY ON CRITICAL INFRASTRUCTURE PROTECTION BILL, 2017

(iii)operation of law, occupies, possesses, is in control of, or is responsible for the 

operation or administration of such a critical infrastructure; or

(c) the Head of a Government department or the head of any other organ of state who 

occupies, possesses, is in control of, or is responsible for the operation or administration 

of a critical infrastructure, and includes any employee acting in such post”,

in a Public Private Partnership, like the Gautrain Project, denotes, amongst others, that either 

the Gauteng Department of Roads and Transport, the Concessionaire, the Concessionaire’s 

business partners, or ourselves are simultaneously in control of the Gautrain infrastructure, 

without requisite clarity on individual powers, responsibilities and accountability being provided 

in the Bill. We are of the view that this could:

1. create uncertainty on responsibility and accountability for the implementation of security 

measures, prescribed in clauses 24 and 25 of the Bill; and

2. result in an untenable situation where the Concessionaire, or any of its business partners, 

e.g. Bombela Operating Company, could apply for declaration of the Gautrain system as 

critical infrastructure, without the prior approval of either the Gauteng Department of 

Roads and Transport or ourselves.

Recommendation

In order to pre-empt the said potential challenges, we recommend that:

1. a proviso to the effect that, where a Concession Agreement or similar arrangement exists, 

in respect of critical infrastructure, the Concessionaire or its equivalent is responsible for 

the implementation of all prescribed security measures, in clause 24(1) of the Bill; and

2. a proviso to the effect that authority to lodge an application for declaration of a Public 

Private Partnership infrastructure, as critical infrastructure, is restricted to the head of an 

organ of state in control, or responsible for the administration, of infrastructure, in clause 

18(1).
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Clause 26f21fil: Prescription of minimum penalties

The fact that clause 26(2)(j), of the Bill, only provides for maximum sentence, leaves discretion 

on determination of penalties to presiding officers, with the possibility that a sentence, imposed 

by a presiding officer, could be too lenient, and thus not serve to deter potential future 

transgressors.

Recommendation:

We, therefore, recommend that a minimum sentence be prescribed in this provision, as 

opposed to merely prescribing maximum sentence.

Yours faithfully,

Z o \ - i.\  ext,
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