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NCOPNote1
DEPARTMENTAL RESPONSES TO ISSUES RAISED BY ODAC, WHISTLEBLOWING INTERNATIONAL NETWORK (WIN) AND CORRUPTION WATCH IN THE SELECT COMMITTEE ON SECURITY AND JUSTICE ON 15 FEBRUARY 2017
PROPOSED NEW SECTION 9B:  FALSE DISCLOSURES
False disclosures:

1.1
The principal Act places a high premium on the responsible manner in which employees must disclose information regarding improprieties.  The Act only deals with one consequence of a false disclosure, namely, that such a disclosure does not qualify as a protected disclosure and therefore do not attract the remedies that are available to a person who in a responsible and bona fide manner has disclosed information of a workplace impropriety.  
1.2
The disclosure of information, for example, in public by a person who claims to disclose such information under the provisions of the principal Act is generally accepted as information which is not false.  It may in many instances be a time-consuming process before the veracity of such information can be tested in an appropriate forum.  In the interim an innocent person or institution may suffer different forms of detriment which could be very similar to those that are currently defined in the Act as “occupational detriment”.  

1.3
We have to be clear on what is meant by a false disclosure – this is a disclosure made by a person who knows it is false – in other words, something that one could say is analogous to perjury.

1.4
The Act currently indicates that the disclosure is protected if it is made to certain persons, for instance to a legal advisor, an employer, or a member of Cabinet/ Executive Council of a Province; where the employer is a Public Sector body, to the Public Protector and to the Auditor-General.

1.5
For these disclosures to be protected they have to be made in good faith. The only exception – where intention does not come into play - is when it is disclosed to a legal advisor for the purposes of getting legal advice.

1.6
It has always been a requirement for employees, in terms of the Act, to disclose information in good faith where they reasonably believe that the information disclosed, and allegations contained in it, are substantially true. 

1.7
One can argue that there is a big difference between a whistle-blower who, with good intention, makes a disclosure whilst believing it to be true and a person who knowingly spreads false information because he or she has an axe to grind. It is the latter instances which the clause seeks to remedy.

Consequences of false disclosures:  
2.1
The principal Act only deals with one consequence of a disclosure of false information, namely that it does not attract any protection in terms of the Act because it does not qualify as a protected disclosure.  Negative consequences associated with such false disclosures, among others, include irreparable reputational damage.

2.2
Once information has been disclosed under the Act it is generally accepted that the information that has been disclosed is true, that the person who has made the disclosure is a bona fide whistleblower and the person or institution against whom allegations are made is compromised.

2.3
Another example is the social phenomenon of the distribution of fake news.  The impression could be created that such false disclosures are made in terms of section 9 of the Act.  Again the false information is believed to be true, the perpetrator is believed to be a bona fide whistleblower and the innocent person or institution is compromised.  Such false disclosures could lead to prejudice to members of the public and infringe upon their right to know.  The potential harm could even extend to an international level e.g. negative perceptions of the country and its government and business sector on a global scale. 
2.4
WIN’s emphasis on corruption does not take cognisance of the ambit of the principal Act which is broad and includes, for example, disclosures relating to the environment.  Such disclosures could result in scarce resources being used to test the veracity of disclosed information.
Proposed new section 9B:  
3.1
The proposed new section 9B that was reflected in the Bill as introduced in Parliament provided as follows:


Disclosure of false information

9B.
An employee or worker who intentionally discloses false information knowing that information to be false or who ought reasonably to have known that the information is false, is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding two years or to both a fine and such imprisonment.
COSATU had reservations about the provision as introduced and suggested that it should be tightened up to ensure that only intentional and malicious conduct be criminalised.  The proposed new section 9B now provides as follows:
Disclosure of false information

9B.
(1)
An employee or worker who intentionally discloses false

information—

(a)
knowing that information to be false or who ought reasonably to have known that the information is false; and

(b)
with the intention to cause harm to the affected party and where the affected party has suffered harm as a result of such disclosure,

is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding two years or to both a fine and such imprisonment.



(2)
(a)
 The institution of a prosecution for an offence referred to in
subsection (1) must be authorised in writing by the Director of Public Prosecutions.




(b)
The Director of Public Prosecutions concerned may delegate his or her power to decide whether a prosecution in terms of this section should be instituted or
not.

3.2
It should be noted that criminal liability will only result if actual harm was intended and was indeed suffered.  The question was even raised whether this requirement is not going too far for the prosecution to prove actual harm done.  In addition to this a prosecution can only be instituted if it has been authorised at a very senior level in the National Prosecuting Authority.
Other legislation:  

4.1
It is accepted that South Africa has a very progressive dedicated piece of legislation that aims to protect whistleblowers, in both public and private sector, who disclose workplace improprieties.
4.2
The submissions before the Committee seem to suggest that dedicated whistleblower protection legislation does not contain offences for false disclosures.  This is understood to mean that such legislation does not reflect the offence concerned in those Acts.  This is correct, but for example in Australia section 11 of the Public Interest Disclosures Act, 2013, read with sections 137.1 and 137.2 of the Criminal Code, provides for criminal liability in respect of “false or misleading information” and “false and misleading documents”, respectively.
4.3
Moreover, the legislation in some of the Australian states seem to suggest that false disclosures are criminalised in the legislation that deals with the protection of whistleblowers.  For example, section 56 of the Queensland Whistleblowers Protection Act, 1994, provides as follows:

56
False or misleading information

(1)
A person commits an offence if the person—

(a)
makes a statement to an appropriate entity intending that it be acted on as a public interest disclosure; and

(b)
in the statement, or in the course of inquiries into the statement, intentionally gives information that is false or misleading in a material particular.

Maximum penalty—167 penalty units or 2 years imprisonment.

(2)
The offence is an indictable offence. 

4.4
Section 10 of the South Australia Whistleblowers Protection Act, 1993, provides as follows: 

10—Offence to make false disclosure

(1)
A person who makes a disclosure of false public interest information knowing it to be false or being reckless about whether it is false is guilty of an offence.

Penalty: Division 5 fine or division 5 imprisonment.

(2)
A person who makes a disclosure of public interest information in contravention of this section is not protected by this Act.

CORRUPTION WATCH:  DEFINITION OF OCCUPATIONALDETRIMENT AND EXCLUSION OF CIVIL AND CRIMINAL LIABILITY
5.  Corruption Watch indicates that the definition of “occupational detriment” and the new proposed section 9A, dealing with the exclusion of criminal and civil liability, needs to be aligned.  The proposed new section 9A in the introduced version of the Bill only made reference to “the disclosure of criminal offences”.  The proposed new section 9A was amended in the Portfolio Committee to include reference to information “which shows or tends to show that a substantial contravention of, or failure to, comply with the law has occurred, is occurring or is likely to occur”.  The Department agrees with the proposal that the definition of “occupational detriment” should be aligned to the proposed new section 9A(1)(b). 

6.  Corruption Watch further recommends that criminal and civil liability should not only be excluded in limited circumstances, namely in the case of criminal offences and substantial contravention of, or failure to comply with the law, but should apply in respect of any “disclosure” as defined.  The proposal of Corruption Watch is not supported.  Any breach of confidentiality is a serious matter and should be approached with care in order to avoid any possible negative consequences that are justifiably prevented by confidentiality agreements.  The disclosure of a criminal offence or a substantial contravention of the law is of a serious enough nature to justify the alleged breach of confidentiality.
