
Financial Intelligence Centre Amendment Bill
[B 33B—2015]

Briefing of the Standing Committee on Finance
7 December 2016 

Presentation by National Treasury and Financial Intelligence Centre 

al intelligence centre
REPUBLIC OF SOUTH AFRICA

financial intelligence centre

REPUBLIC OF SOUTH AFRICA



BACKGROUND

• Anti-money laundering is a critical component in SA’s fight against corruption

– We deal with the original sin (predicate offences) but sometimes easier to 
deal with the proceeds of that sin or crime

– Makes it harder for criminals to use bank secrecy and cross-border illicit 
flows to keep the proceeds of their crime

– It reduces tax revenue as such funds are often hidden and not taxed

• FIC AMENDMENT BILL updates 2001 FIC Act to take account of:

– Need to modernise mechanisms to fight corruption through better sharing 
of information between relevant authorities

– Constitutional Court ruling on warrantless searches

– Update for more recent ,FATF standards related to foreign and domestic 
PEPs and beneficial ownership transparency

– Shift to risk-based approaches to make it easier for customers

• Conducting transactions with the rest of the world possible and cheaper if we 
agree to standards like FATF 
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Why is FIC Amendment Bill important?

• FIC Act is a critical component in the fight against corruption, as it focuses on 
PREVENTIVE actions (in addition to normal processes after a crime is 
committed)

• Focus is on dealing with the proceeds of crime as the predicate crime may be 
more difficult to prosecute

• FIC Amendment Bill updates the FIC Act so that it complies with the latest FATF 
standards, and also to regulate how fin institutions apply AML

• Risk-based approach will make implementation easier and more effective
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What deadlines are we trying to meet in FIC 
Amendment Bill?

• Constitutional court deadline was Feb 2016

– So currently FIC not able to conduct warrantless searches until the FIC 
Amendment Bill is enacted

– Warrantless searches are a critical regulatory tool to ensure compliance 
with the Bill, once enacted 

• FATF deadlines during 2016, and currently Feb 2017 after the approval of Bill 
by two houses of Parliament 

 South Africa has to report to FATF in Feb 2017 on implementation of the FIC 
Amendment Bill,  including having its regulations in place

 SA was due to exit FATF’s targeted follow-up process if above factors 
addressed by February 2017 

 Given that the Bill will not commence by that date, risk is that  FATF may 
take steps against SA, like:

 issuing a Public Statement expressing FATF’s concerns at  SA’s 
continued failure to address its deficiencies, implying that SA is a non-
compliant and risky jurisdiction with AML/CFT deficiencies 4



Why is it in SA interest to comply with FATF stds?

 Other countries will be less likely  to provide information that we need to 
prosecute SA criminals who take their funds out of SA

 It will make it very hard, if not impossible, to deal with cross-border illicit flows

 International transactions will be harder or more expensive, as overseas 
regulators will not place reliance on our regulatory practices and will be more 
intrusive when overseeing our financial institutions when they deal with cross-
border transactions 

 FATF can terminate SA's FATF membership. These steps can have major and 
long term implications on South Africa’s trade, investment and economic 
growth

 NT view is that we must resolve Constitutional issues arising from the referral 
as soon as possible, so that the Bill can be signed into law and regulations put 
in place
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What has been NT process after Parliament 
adoption of the Bill?

• NT has been preparing for implementation of FICA Bill since NCOP adoption 
end-May 2016    

• Various meetings between NT and key stakeholders

• Aside from letters of objection from PPF and BBC, no actual legal opinions have 
been provided to NT by these entities outlining their objection

– NT has been engaging with the Black Business Council

• NT informed by President on 29 November 2016 that section 45B(1C) is 
unconstitutional.  The available document is the letter submitted to the 
Speaker. 

• The President is concerned that the section limits the right to privacy as 
provided for in section 14 of the Constitution, more so that the warrantless 
searches, in the President’s view, may result in criminal prosecution

• NT has secured legal advice, and are engaging with our legal counsel on how 
best to address any constitution-related issues in respect of warrantless 
searches
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Process and timelines on section 45B as 
identified by President

 Between September 2014 to September 2015 

 Pre-certification was obtained from the Office of the Chief State Law 

Adviser (OCSLA) as a standard requirement prior to submitting the Bill to 

Cabinet 

 The OCSLA provided a Legal Opinion indicating that the Section 45B 

addressed the concerns raised by the Constitutional Court and that it is 

constitutional

 Bill served before several joint meetings of Cabinet Committees prior to 

approval by Cabinet for publication for public comments
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Process and timelines on section 45B(1C) as 
identified by President

 During this period, the Bill contained proposed amendments to Section 45B 

in their current form in Clause 29

 Between March to September 2015

 Cabinet approved the Bill for publication for public comments. No 
constitutional objections were raised during the public comment period

 Bill was approved for tabling in Parliament

 Throughout the above processes, the Bill contained provisions in respect of 
Section 45B which remained unchanged until the Bill was voted on by the 
Committee in April 2016 and adopted by both houses of Parliament in May 
2016
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FATF and ESAAMLG commitments

 FATF and ESAAMLG membership implies political commitment to implement 
measures that meet the internationals standards

 Membership includes undergoing regular peer reviews (mutual evaluations) to 
measure the effectiveness of measures against money laundering and terrorist 
financing against international standards – South Africa was last evaluated in 
2009

 Following a mutual evaluation a member’s process to take remedial action is 
monitored by the FATF and ESAAMLG

 The FIC Amendment Bill is a key measure to address remaining deficiencies and 
at the same time to align South Africa’s regulatory system with the latest 
standards
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FATF and ESAAMLG commitments

 Monitoring in the FATF of South Africa’s process to remediate findings from the 
2009 evaluation has escalated to the point where the FATF are due to take 
disciplinary steps against South Africa

 South African was due to exit FATF’s targeted follow-up process in February 
2017 if the Bill had taken effect by then

 Given that the Bill will not commence by Feb 2017, the first disciplinary step is 
for the FATF to issue a Public Statement expressing its concern over South 
Africa’s continued failure to address the deficiencies identified in its mutual 
evaluation report

 This implies that SA is a non-compliant and risky jurisdiction which can result in 
other countries and their financial institutions being cautious and/or less keen 
doing business with our financial institutions
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FATF and ESAAMLG commitments

 The further disciplinary steps following a public statement are suspension of 
membership and termination of membership

 These steps can have major and long term implications on South Africa’s trade, 
investment and economic growth
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Why South Africa is part of FATF?

 To promote international trade between SA and the rest of the world

 South African financial institutions operate in other jurisdictions outside of SA

 As a result, they are not only bound by SA laws but also those of the other 
jurisdictions within which they operate, 

 SA’s exclusion from the FATF does not excuse our financial institutions from 
adherence to the international standards

 The down side of adherence to international standards without an equivalent 
domestic legal framework is that there are no checks and balances to manage 
overreach 

 Financial institutions may err on the side of caution and consequently de-risk at 
the slightest suspicion of risk

 The FIC Amendment Bill creates the necessary checks and balances to ensure 
there is a risk-based approach to AML/CFT framework applies   

 Exclusion also deprives SA the opportunity to influence the development and 
advances in the international standards
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THANK YOU
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